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Comments of the Chemical Users Coalition

The Chemical Users Coalition (“CUC”) appreciates tpportunity to provide these comments
regarding the U.S. Environmental Protection Agesc{/EPA’s” and “the Agency’s”) draft
compliance guide for imported articles containing@ce coatings subject to the significant new
use rule ("SNUR”) for long-chain perfluoroalkyl ¢exylate (“LCPFAC”) and perfluoroalkyl
sulfonate chemical substances (the “Draft Comp&a@aide”).

CUC is an association of companies from diverseistries interested in chemical regulatory
policy from the perspective of entities that tyflicaacquire and use, rather than manufacture,
chemical substances and manufactured productsidiimg articles}. CUC encourages regulators,
such as EPA, to develop a robust body of infornrmationcerning chemical substances and articles
when such materials are under consideration foulaggry action, including a thorough
understanding of the conditions of use for suctstuires and articles. When such information is
sought, acquired, and considered carefully by etgus, they can more effectively develop and
implement potential requirements when necessagjféatively and efficiently protect health and
the environment in a manner that enables the regllaommunity to pursue technological
innovation simultaneously with sustainable econodeeelopment in the United States.

A primary concern of CUC members regarding the enmntation of the LCPFAC SNUR
continues to be the rule’s application to compathes, like CUC members, operate on a global
scale, with manufacturing operations in the US thety rely on affiliated companies and
independent suppliers and sub-suppliers locatéaitin the US and abroad. Consequently, CUC
members acquire a wide range of formulations antles from suppliers, often importing
complex pieces of equipment that may contain aitadé of components, each of which are
finished articles themselves. Accordingly, CUC blasely monitored and provided constructive
public comment in those instances in which EPAdassidered using its authority under TSCA
to regulate manufactured articles on the basifi®fchemical content of an article, including in
the context of the LCPFAC SNUR rulemaking.

It is with these important considerations in mititht CUC offers these comments on the Draft
Compliance Guide.

! The members of CUC are Airbus S.A.S., The Boeiog@any, HP Incorporated, IBM Company, Intel Cortiora
Lockheed Martin Corporation, and Raytheon Techrie®gorporation.

1

US 169170316v6



EPA Should Delay Enforcement to Take into Account fiat Companies with Complex
Products and Supply Chains May Necessarily RequirdMore Time to Obtain
Complete Information About Imported Articles

The LCPFAC SNUR is a new and novel application 8CRA, and CUC believes it would be
reasonable for the Agency to allow more time fompanies that import manufactured articles
(including component and replacement parts) toraccodate the SNUR'’s requirements into their
supply chains before targeting enforcement effdite. LCPFAC SNUR took effect on September
25, 2020, only six months after the supplementalppsal that provided the details of its
application to articles with surface coatings contey one of the regulated substances. It was
then more than two months before the Draft CompkaGuide was released. Because of this
timeframe, companies are likely to still be in filrecess of investigating complex supply chains
to determine what products may be within scope ld# hew SNUR requirements, and
simultaneously engaging with their suppliers to enstand what components of their supply
chains may implicate the LCPFAC SNUR.

Other factors, including supplier concerns aboutfidential business information (CBI), present
additional complexities that make it difficult fonporters of articles and component parts to gain
a full understanding of the chemical compositiorso€h products. CBI issues can particularly
pose hurdles to timely acquisition of informatidyoat chemical composition when a company is
dealing with suppliers who in turn are working wghb-suppliers in a highly competitive field
with technologically sophisticated products.

In addition, CUC is not aware that EPA has providedinitive guidance on what level of due
diligence the Agency would accept as demonstratiogpliance. In the absence of well-
understood standards in this new regulatory regitmeould be particularly appropriate to offer
in an enhanced version of the Guidance documené ®xplicit statement of policy concerning
EPA’s willingness and intention to exercise lenierfican imported article is later determined to
contain a LCPFAC-containing surface coating whemsporter’s good-faith efforts at compliance
can be documented. CUC recommends the Agencyeathasregulated community in a revised
Guidance document of the Agency’s intent to waheeitmposition of civil penalties for violations
of the final SNUR that might occur during the fifigll year following the issuance of the Guidance
document in final form.

[l EPA Should Provide a Reasonable Safe Harbor for Copanies that Learn that
Ongoing Uses Included Articles with Surface Coating Subject to the Rule

It is reasonably likely that situations may occirene an entity that imports and uses manufactured
articles and component parts may discover thadtrhade use of imported articles from a period
of time that preceded the 2015 proposed rule bugiwthe user had no reason to believe contained
a surface coating regulated by the final LCPFAC &\lSuch a user would have had no reason
to believe it was necessary to advise the Agendhef'ongoing use” at the time of the January
2015 proposal to amend the LCPFAC SNUR to includparted articles. If such a user later

2 In the preamble to the final SNUR amendments,Agency includes a passages from the Agency’s régula
concerning import certifications under Section £38CA (40 CFR Part 707) which encourages a goat-&ifort.

2



learns of the presence of a regulated LCPFAC snbstan a surface coating on or in such an
article and can demonstrate that the importatiah w@se of such an article was “ongoing” with
ordinary business records, CUC believes that itldvbe reasonable to allow the user to submit a
written notification to EPA upon learning of suckeu to include documents (such as business
records) to substantiate that the use was ongaeiagtp January 2015, and to continue to operate
and engage in such use lawfully while EPA amenddish of “ongoing uses” codified in the final
SNUR. Such a “compliance assistance benefit” wbelgp EPA identify and document such uses
and gain an awareness of the conditions of use@mslder the likelihood of the uses being phased
down voluntarily in the near term or whether re¢ag action (such as a negotiated Section 5(e)
Order or other regulatory mechanisms) should bsidered.

Such an approach will not, as EPA suggests in iesgonses to comments” document,
“incentivize” the regulated community, and impostén particular, to elect not to participate in
the public comment process for SNURs (becausewmeyd simply wait until a rule is issued in
final form to exploit a safe harbor period). Ther@o incentive that currently exists for members
of the regulated community to avoid commenting mppsed SNURs. Providing the opportunity
for an entity at a later date, and at some riskmoOEPA enforcement action, to disclose to EPA an
ongoing use that heretofore has not been known tmporter operating in good faith creates no
incentive on a going-forward basis for importeravoid commenting on subsequent rulemakings.
The Agency can reasonably recognize that certald8Nand complex supply chains can present
significant challenges with compliance. This ipexsally true, as here, where the rule involves a
list of numerous chemicals, the majority of whiale aot subject to tracking or other forms of
regulatory requirements in numerous countries vein the manufacturing and assembly stages
of import supply chains for manufactured articled gheir components. The unique nature of the
final LCPFAC SNUR amendments and the final ruletmsiderable impact on importers of
complex manufactured goods has officially been gaced in the Agency’s responses to
comments document and the preamble to the final rUhis facet of the final rule can (and should)
be reasonably accommodated by permitting the kirghf® harbor notification process described
above.

Il. The Draft Compliance Guide’s Discussion of the SNUR Application to Surface
Coatings that Have Cured or Undergone Chemical Redion After Application to an
Article Should Be Revisited and Removed

The Draft Compliance Guide briefly (and without &qmtion or technical analysis) states that
“[a]rticles that have surface coatings that contartain LCPFAC chemical substances that have
been cured or undergone chemical reaction aftergbapplied to an article are subject to the
SNUR.” The preamble to the LCPFAC SNUR indicatesat tBRPA found that the regulated
LCPFAC chemical substances still present a “reddenaotential” for exposure after curing or
chemical reaction. 85 Fed. Reg. at 45114.

This interpretation fails to take into considerattbat many coating materials are formulated and
applied in a manner that is intended to ensure t&mpdhesion (e.g., through chemical bonding
and cross linkages) to the underlying surface.hSQiemical conversions and cross linkages are
critical to the surface coating’s efficacy in perfong its intended function to remain in place and
provide a protective barrier that will not be reradwduring use. This is often achieved through
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techniques such as radiation curing and other psasethat enable such cross linking and chemical
reactions and which may eliminate or completely veosh a chemical substance that was a
component of the original coating product. Recemg that coating products may react to form
other substances upon use, it has been EPA'’s tegufaolicy and long-standing guidance in the
context of implementing the TSCA Section 5 newngioal and new use notification requirements
that substances that are formed during the manu&cf an article do not require new chemical
(and new use) notifications.

For example, the Agency does not require new chemadatification for substances that are formed
during reactive processes that occur during matwiof an article.See 40 CFR § 720.36(h)(6)
and EPA's New Chemicals Q&A hitps://www.epa.gov/sites/production/files/2015-
09/documents/ganda-newchems_new.pdf)

Q: Would a chemical substance that results frartheanical reaction that occurs
upon use of any other chemical substance, and tbdudang the manufacture of
an article, such as curable plastic, be subjecbtibication requirements?

A. No. 40 CFR § 720.30(h)(6) exempts any chemighbktance which results from
a chemical reaction that occurs upon use of curpldstic or rubber molding
compounds, inks, drying oils, metal finishing compds, adhesives, or paints, or
any other chemical substance formed during the faatwre of an article destined
for the marketplace without further chemical chawde¢he chemical substance
except for those chemical changes that occur asided elsewhere in §720.30(h)
is excluded from notification requirements.

The basis for the exemption for such substancethas the substance formed is not being
distributed in commerce as a chemical substpecee. Likewise, there is no intent on the part

of an article manufacturer to have the componehgs surface coating be easily removed or for
exposure to the component to occur. Moreover etlieemo reason to require reporting if the

coating applicator has reason to believe the commtsrof the coating are no longer present in the
finished article because the substances have cetwtiorm other materials that are no longer

within the scope of the LCPFAC substances idetiiinethe final rule.

The Agency has incorporated this understandindhédontext of multiple chemicals-specific

SNURs. For example, the SNUR for certain new usg®lyurethanes containing PFBS/POA

which is codified at 40 CFR § 721.10918 excludes dhbstance when it has been “completely
reacted (cured)®”

CUC believes it would be appropriate for EPA, icagnition of its long-standing regulation at 40
CFR § 720.30(h)(6) and as applied in the SNUR @guris generally (and specific SNURSs cited
here) to simply remove from the final version af thuidance document its statements concerning
cured and cross linked coatings. Removing thegersents from the final Guidance document

3 Similar exemptions in SNURs (and Section 5(e) @ythat exclude notification for completely curadbstances
include: 40 CFR 88 721.1450 (1,3-Benzenediamin@, B-dimethylethyl)-ar-methyl); 721.5185 (2-Propkwne, 1-

(4-morpholinyl)-); 721.10155 (Multi-walled carbomamotubes); and § 721.10201 (Cobalt lithium mangamékel

oxide).



will permit importers of articles (and the manutaetrs of coated articles) to evaluate technical
characteristics of coatings materials as well gdiegtion methods and analyses that might be
available to the suppler or importer, and to cotelan a scientific basis whether a surface coating
no longer contains a regulated LCPFAC substdndé.such information is available to the
importer, no SNUR notification would be required.

CUC notes that the above scenario differs fromahe described on pages 9-10 of the Draft
Compliance Guide, where EPA addresses an impotielisf that a regulated chemical substance
“Iis believed to not be released.” In that case [xredt Compliance Guide indicates that the SNUR
would still apply. CUC'’s proposal is to modify theal Guidance to provide that when an importer
has reasonable and science-based information tortdstrate that a coating’s application methods
(e.g., curing or other chemical reaction) has chdnthe chemical composition such that no
LCPFAC substance is present on the coated sutfas&NUR should not apply.

V. The Clarifications that Processors and Impurities Ae Not Subject to the SNUR
Should Be Retained in the Final Compliance Guide

The Guidance should be clarified to specify that thurface coating” reporting requirement is
applicable only to importers of articles, and tbaly the act of importing is a reportable event.
Thus, the final Guidance should state unequivodlty processors and users of articles have no
reporting obligations. Although the Draft ComplkanGuide currently does not directly address
end-of-life issues, CUC understands EPA’s discussfdhe exemption for processors on page 10
of the Guidance is intended to include both reacgcknd other end-of-life operations, including
disposal. Likewise, the final Guidance should ifyathat the final SNUR does not require
reporting by entities that engage only in the asdgrof already-coated component parts into
complex articles when such components were acqtrioad a supplier located within the United
States.

V. The Draft Compliance Guide’s Discussion of the Expt Certification Requirement
Is Inconsistent with the Preamble to the LCPFAC SNR

The preamble to the LCPFAC SNUR explicitly providést “[ijln accordance with 40 CFR
707.60(b), this final SNUR does not trigger notéexport for articles.” 85 Fed. Reg. at 45116.
The Draft Compliance Guide, however, states:

Under TSCA section 12(b) and the implementing regohs at 40 CFR part 707,
subpart D, exporters must notify EPA if they expamrtntend to export a chemical

4 Thus, an importer that reasonably understandshieatoating’s contents, at the time of an art&laiportation to
the US, no longer contains an LCPFAC substanceldd@ye no reporting obligation under the SNURe ithporter
might base its conclusion on factors such as thpitar’'s understanding of the coating’s componeahts methods
of the coating’s application, features of the cgnnethods or other chemical reactions that occringwr following
the coating’s application to the imported artiabe,technical information or data that might be pded by the
importer’s supplier. For example, such informatmaight include analyses or data demonstrating #agn if a
LCPFAC substance might hypothetically be presemgaaisof a finished coating, it has not been olegat levels
exceeding detectable limits using reasonably abiailand reliable test methods.
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substance or mixture, including as part of an ketior which, among other things,
a rule has been proposed or promulgated under T&&C#on 5. Pursuant to these
export notification requirements, persons exporangubstance that is the subject
of a SNUR must submit a one-time notice to EPA ezatbndar year for the first
export or intended export to a particular country.

Draft Compliance Guide at 12. Because this portbthe Draft Compliance Guide is at odds
with explicit language in the final rule promulgatby EPA and with long-standing policy that
exported articles do not require notices of exgb,discussion should be revised to make clear
that the LCPFAC SNUR does not trigger export ncdifion requirements for articles. A change
in this position would require notice and commerm¢making.

VI. EPA Should Clarify Only Exposed Surfaces in Articls Need Be Considered

CUC requests that the Agency confirm in the finaldance that an importer must concern itself
only with coated surfaces that are in “direct coht@ith humans or the environment” (on page 8
of the Draft Compliance Guide) when the articlmithe physical state and configuration in which
it appears at the time the article arrives to tiedt/the time of its import, and during the artle
intended use (or reuse). Such confirmation wali€y that an importer of a complex article only
needs to evaluate whether there is a surface oértigde it imports that is directly exposed to
humans or the environment. Thus, the importer cbraplex article can be assured that it need
not consider whether a component part that alréadynbedded within the assembly (and which
is not expected to become exposed to a human entheonment during use or reuse of the article)
might itself have a LCPFAC-containing coatihdEPA should state clearly in the final Guidance
that the presence of a LCPFAC-containing coatinglvhppears solely on an interior component
to which humans or the environment will never hdirect contact during the anticipated use (or
reuse) of the article would not trigger reportingdar the final SNUR. In addition, the final
Guidance should clearly state that the rule do¢seguire an importer to give consideration to
exposures that might occur only during deliberatsuse or abuse of a manufactured article or
during disposal of the article at the end of itsfuklife.

Conclusion

CUC members appreciate the opportunity to conteilthiese comments and suggestions for
changes in the Draft Compliance Guide and woulgleased to meet with EPA personnel to
discuss the comments.

5 By way of example, CUC interprets the draft Guilamo provide that the importer of a complex fieidharticle
such as a cell phone, that includes internal comipisn such as an embedded circuit board, wouldeesd to concern
itself with the contents of a coating on the irgedircuit board if it is not reasonably expectkdtithe internal circuit
board would become directly exposed to a humaa tivg environment.
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